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Competition and Regulation

Doty Competition Authorities and Sector Regulators
pursie comman goals insotar at they scek o achleve
broad objectives of public policy, namely REONOMIC
efficiency, alelt through different actiane:

- Sector Regulators usualy addross markets Uhal
underwent structurat reforms, through
Rbecafsation, privatisaion and deregutatian;
markots whore thars may ba a market fallure and
which scen't yet fully competitive;

- Campetition Authoritict tend o oversee af
economic ® withaul excapti
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Competition and Regulation

- Sector Regulatom
- have the sechoicat wxpertise of the products and
sarvices regulaivd =
.+ follow snd monkor clozely the activities of the
regulated companios;
- anforce rulos on scess sorvices and public services
olligations, scling mostly "ex sate”;
- embrace apecific disputa resolution mechanizms 1o
order 1o speed up procedures,

- Compotition Authortics often sre exclusivaly competont
to eaforce Compatition Law, thersfor boing experienced
in looking into ffcruat sector, producta and mervices
and tend 1o act “ex post”™ infringemaents (except in morger

contraf}. Sadsrdada du Temcanise

Competition and Regulation

An efficient Regulatian requires:

- Specialired bodijes;

«  independent bodies from both Governments and s
Régqutated firms (dangar «f capturc);

- Cioar and precise mandste of bath Competition
Authority and Sector Regulators andfor a
framework for cooperation hetween hoth  in

arpas of common interest, in grder ta avoid
averlaps and to ensure consistency.
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The experience in Porfugal

The Portuguess Authartty (FGAL Was created
# warly 2003 {OL TOZ003 — 13.0%.2003), acting forJ and a
Y% years, and fas bheen given horizontal competence on i
competition over all secilors of the economy, including the
mgulated scclars,

< Competences:
> caforgcement powers: anti-competitive practices;

» suparvision powors: merger control; atudies and
nquiries;

» regqulatory p w: recor dations.
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The experience in Portugal

Both the PCA and sector regulitors ard tagaliy bound 1o
cooperate under the Portuguese Competition Law. =
Hovarthaloss, thore is a cloar division of tasks trem o EF

formal point of vigw:

. PCA — competition baw Bnd pakcy:
. Sector Regutators ~ technical and scanomic regulation;

There ara saverat Sector Reguizters, some of which wore
created on the wake of the increased liberalisation and
privatisation of the Poduguese economy atnce the eatty
99
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Sector Regulators in Portugal

. The Bank of Partsgal (BF)

~ The Insurance amd Ponsion Funda Supervisory Authordly
05P) - 1942

— The Securties Market Commission (CMVM] = 1921

- The Evecgy Services Reguinter |ERSE) — 2002

+ The Telacommurications and Fostsl Services Repuiator
[ICP - ANACOM}

- ‘nrﬂngula!uq Institute for Water and Wasts (IRAR} —

- YThe Rall Transpoctation Regulater INTF} — 1998

- The Givil Avistion Regulator (IMAC) - 1998

~ The Private and Public Works and Resi Estate Regulator
[RAOPPT} — 1998

~ Hoalth Boutor Regulator ([ERS} — 2006

- Makia Sectos Regulator (ERC) — 2004
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PCA &= Sector Regulators

The Portugquese Compatilion legal framework seeks
to ensure that the PCA and $ector Regulators work
in close co-operation, through specilic provisions 3

- Statutes of the PCA - Decree-Law 10/2003;
- The Competition Law - Law 18/20103;

. Sectoral Repufation Framaworks: for
example, Electronic Communications Law
-~ Law 512G04;
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PCA =) Sector Regulators

{a) Cooperation concerning investigation and
punishment of anticompetitive practices:

. The PCA must inform the relevanl Sector
Regulator when it gpens a case regarding 2
requiated markat and neads to consult it before
adopting a final decision.
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PCA mm) Sector Regulators

& Abuse of Daminant Position caies:
- exasmples:

- cases of rafusal or detayed access to essential
facilities (pubtlic vtilities;, by the incumbent
company in spite of epetitic sector regulation
obligations;

. digoriminatory treatment of competitors
. or ovorpricing strategies, ignoring sector

ragutatory provisions;
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PCA B#8 Sector Regulators

& Abuse of Dominsnt Position cases:

- Infringemants of koth Competition Law and apecific
Sector Regulation rulgs may bo pursued by both PCA
and Sector Reguiator although thers is 2 need ta
ansure convergews wnd to ftako indo  account
injunctions and fings that may be mmposed by both
agencies;

- Comptiance with specific Sector Requlation rules may
yet prove o infringe Competition Law: the PCA Is
bound to investigate abusive behaviours by Ingumbent
companies but may need to consuit and cooperate with
the Sector Reguilatar.
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PCA &=p Sector Regulators

“Abuse of Dominant Position cases:

_ Sovoral casos still pending @ the telecoms, energy,
banking services and water supply. but having taken
into account information ard the opinion of the
Sector Regulator;

- A small numbar of final docigions, impoging fines.
in the media and ports markets, were supported by
the Sector Requlators.
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PCA E=) Sector Regulators

{b)Merger Control

» After receiving @ notification corcarning a2 3
reguiated sector, the PCA asks the relesand Sector g

Regulator Lo gtate [ts gpinion on the operation;

. The opinions of Sector Regulators are not binding
on tho FGA, sxcopt lor the Modwa Regulator when L4
opposes 3 morgar operation on the groands that it
undermings frea expression snd pluralism of
views, values that the Foriuguese Conslitutian
protects, 3s wolk o3 competition.
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PCA E=) Sector Regulators

(bYMerger Contral cases

. The area of larger exparienca of the PCA, over 230
final decisions;

. Several decisions of approval, ofen with remodies
involved, concarning tho energy market, (ngurance
sorvicos, rosd and rail wansportation, with the
support of Sector Regulators;

. Somo casos stil pending regarding telecom
markets, banking services, public wiorks, air
uangport have atready involved the Sector
Reguiatars.
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Sector Regulators ms§ PCA

All diroct, indirect or indepandont administrative
services of tha skte, as woll as indepondont
administrative authorities, have thae duty & inform tha ¥

PCA If they become wware of facts which may be £

describad as amticompetitive practices.

Each Sector Regulator has the specific du'y to infarm
the PCA and supply information on tho main facts
whenever, within the scope of (3 stiributions,
officially or at the requast of regulatod bodies, It
identifies issues that may canstitute an infringement
of the Competition Law.
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Sector Regulators M} PCA

when the Sector Regulator appraises issues that
may constitute an infringement of competition
provisions,

before reaching 3 final decision, the Sector Regulator

ghall inform the PCA of its draft proposals,

in order that the PCA may state its opinion within a
reaspnable pesiod of time prescribzd by the Sector
Regulator.
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Sector Regulators mg} PCA

Spme Sector Regulations’ framework provida Lhat
the PCA musl asue an opinion about mattors under
the campetence of Sector Regulatars given the need
to wefoguard the ehjoctives pursusd by the
Competition Law:

-epg., Aricle 81 of the Law of Elactronic
Communications {Law 5/2004) states thal tho
draft moasuras of tho National Communications
Authority 23 regards market analysis and
datarmination of whathar an undertaking holds
or not significant markel power are gubject o
the prior opinion of the PCA, which shall ba
issucd within 3¢ days from the respective
I'qust- Sutmreinia dy SRncambnom

Sector Regulators ms} PCA

PCA™s financing: thae PCA receives annually T,5% of
the fees charged by 7 Secior Reguistors (Insurance,
Energy. Telecom, Water gnd Waste, Rail
Transporation, Civil Aviation and Fublic and Private
Works),

the ratlonake boirg to!

. Assure independent and regular funding for the
PCA;

Acknowledge that the PCA and Soctor Regulators
imploament actions that compiamanteach othar, often
coopeorating n arder to promote further competition.
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The relationship between the PCA
and Sector Regulators in practice

The PCA and the Portuguess Sec¢lor Regulators have
promoted a permanent and fruitful dialogue

Main goals:
- Improve compliance with mutual legal obligations;

. Promote @ better understanding of each
Institution™s mission;

- Prevent and soive possible averlaps of action.
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The relationship between the PCA
and Sector Regulators in practice
Key measures achieved:

- Cooperation Protocels
—in 2003, tha PCA and tha Tulecoms Regulator
signed @ Protooo! that sets procadural  rules
concaming rmutusl congukation, delays far answarls
and articutation of decisions; other drafi Prolocols

ane being discussed,

- Consuitation of the PCA on n&w seclor reguiations
and other legisistive initiatives, edher by tha
Government of by Sectar Regulators themselves,

+ Ecchange of best practices and procedures {e.g.
CWIVM; Mporidags sa Dovcsmtany

The relationship between the PCA
and Sector Regulators In practice

Key measuras achioved:

. Appointmer! of a PCA’s represontaiwe as a member 32
of tha consultative body af Seclor Regulators (eg. =
anergy, lelecoms, media);

- Joint Worling Groups, comprsing offitals of poth
the PCA and Sactor Regulalars,

- Appointment of afficials of the PCA, within the feid
of their expertise, to ac! as a permanent coatacl
paint far a specific Sector Reguiator {Bank of
Paitugal}.

Acizminsa i Ronma st

The relationship between the PCA
and Sector Regulators in practice
The PCA shates the view that this is an important

icxnn to dimcaws, mpardlass of the axporianca of ==
sach country

Togic discussed at

- I Lusophone Meating on Compelition
(Rig, 2004)

- # Lusophome Mecting on Campetition (Lishon,

2006) 1
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Concluding remarks

A close relstionship between  Competition
Authorities and Sector Regulators s very important
to ensure congistency and to prevent possible .
problems:

p—a

— gverlaps, specially when using sanctioning
pOWOTS;

— forum shapping;

- gontradictory positions.

A clear legal [ramework is essential to promets that
co-ordination, but much can be achicved through
continugus dialogue between the agencies.
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Thank you

www.autoridadedaconcorrencia.pt
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