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Abstract: Since the entry into force of Regulation No 1/2003 on 1 May 2004, the Commission 

has stopped adopting decisions dealing with vertical agreements. Enforcement of the rules on vertical 

restraints has been largely left to Member State competition authorities and courts which can only rely 

on the Vertical Agreements Block Exemption and the accompanying Vertical Restraints Guidelines 

for Commission guidance. As this article shows, the new Regulation No 330/2010 and Guidelines, 

adopted on 20 April 2010, have largely preserved the essence of the previously applicable rules. Th e 

amendments introduced have been relatively modest and are generally welcome.
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clauses. 5. Mixed distribution systems. 6. Potential justifi cations for hardcore restrictions. 

7. Agency. 8. Upfront access payments. 9. Category management. 10. Conclusion.

Th e treatment of vertical agreements1 under Article 101 TFEU (ex-Article 
81 EC) was radically changed with the entry into force in 2000 of Regulation 
No 2790/19992 and the accompanying Vertical Guidelines.3 Compared to the 
previous block exemptions on vertical agreements, Regulation No 2790/1999 
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1 For the purposes of this paper, “vertical agreements” means agreements or concerted practices between 
two or more undertakings each of which operates, for the purposes of the agreement or the concerted 
practice, at a diff erent level of the production or the distribution chain, and relating to the conditions 
under which the parties may purchase, sell or resell certain goods or services. The other principal category 
of vertical agreements (which is not covered in this paper) consists of agreements by which goods are 
supplied for the purpose of consumption or other use as opposed to resale.

2 Commission Regulation (EC) No 2790/1999 of 22 December 1999 on the application of Article [101(3) 
TFEU] to categories of vertical agreements and concerted practices, OJ 1999 L 336/21.

3 Commission Guidelines on Vertical Restraints, OJ 2000 C 291/1.
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refl ected the view that restrictions imposed in vertical agreements, that is, 
vertical restraints, may only have signifi cant anti-competitive eff ects when 
they are engaged in by fi rms with market power. Regulation No 2790/1999, 
however, retained the list of so-called hardcore restrictions that could be 
found in earlier block exemptions on vertical agreements which prevent 
the application of the exemption even when engaged in by fi rms whose 
market shares are suffi  ciently low to benefi t from the De Minimis Notice.4

Th e practical importance of Regulation No 2790/1999 and the Vertical 
Guidelines increased as a result of the entry into force on 1 May 2004 of 
Regulation No 1/20035 which implemented the “modernisation” policy 
introduced by the Commission following the publication of its 2000 
White Paper6. Under the “modernisation” enforcement regime in place 
since 1 May 2004, undertakings are responsible for the self-assessment of 
their commercial practices in the light of the competition rules. National 
competition authorities and national courts are empowered to apply Article 
101 TFEU in full, including Article 101(3) TFEU), and agreements may no 
longer be notifi ed to the Commission in order to obtain a negative clearance 
or an individual exemption under Article 101(3) TFEU. Th ese procedural 
changes have coincided with a radical shift in enforcement priorities of 
the Commission which now tends to restrict its direct interventions under 
Article 101 TFEU to cartels. With the sole exception of the automobile 
sector, there have been no new cases initiated by the Commission with 
respect to vertical agreements since the entry into force of Regulation No 
1/2003. Enforcement of the rules on vertical restraints has been largely left 
to Member State competition authorities and courts.

It is in this context that the expiry of the Regulation No 2790/1999 in 
May 2010 led the Commission to revisit the issue of vertical restraints. Th us, 
on 20 April 2010, the Commission adopted fi nal versions of the new Vertical 
Agreements Block Exemption Regulation7 (the “new VABER”) and Vertical 

4 Commission Notice on agreements of minor importance which do not appreciably restrict competition 
under Article [101(1) TFEU], OJ 2001 C 368/13.

5 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on com-
petition laid down in Articles [101 and 102 TFEU], OJ 2003 L 1/1.

6 White Paper on modernisation of the rules implementing Articles 85 and 86 EC, OJ 1999, C 132, p. 1.

7 Commission Regulation (EU) No 330/2010 of 20 April 2010 on the application of Article 101(3) TFEU 
to categories of vertical agreements and concerted practices, OJ 2010 L 102/1.
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Restraints Guidelines8 (the “new Vertical Guidelines”). Th e new VABER 
entered into force on 1 June 2010, and will expire at the end of May 2022. 
Th e new VABER provides for a transitional period of one year (until 31 
May 2011) for agreements already in force on 31 May 2010 which satisfy 
the conditions of the old VABER (Regulation 2790/1999) but not the new 
VABER.

In general, it would appear that the new VABER and Guidelines are 
unlikely to have a signifi cant eff ect on existing agreements, as they continue 
to refl ect the same fundamental Commission policies. Although the new 
VABER is in several respects stricter than the old VABER, for instance, in 
that it introduces a new buyer market share threshold, the list of hardcore 
restrictions has been largely left untouched. Moreover, the new Guidelines 
appear to refl ect a more liberal approach to hardcore restrictions in certain 
circumstances and include a new section expressly clarifying that hardcore 
restrictions should not be seen as per se prohibitions in all cases.

Among the most interesting changes in the VABER and Guidelines are 
the following:

 (i) the market share threshold;
 (ii) Internet sales; 
 (iii) exclusive distribution;
 (iv) location clauses;
 (v) mixed distribution systems;
 (vi)  potential justifi cations for hardcore restrictions (including resale 

price maintenance);
 (vii) agency agreements;
(viii) upfront access payments; and
 (ix) category management.

1. THE MARKET SHARE THRESHOLD

Under the old VABER, for the exemption to apply only the market share of 
the supplier would normally be considered, except in the event of an exclusive 
supply obligation in which case the market share of the buyer would be taken 
into account.9 In either case, the market share threshold was set at 30% (i.e. 

8 Commission Guidelines on Vertical Restraints, OJ 2010 C 130/1.

9 Article 9(1) of Regulation No 2790/1999.
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respectively 30% on the market on which the supplier sells the contract good 
or services or 30% on the market on which the buyer purchases the contract 
goods or services). 

Th is 30% market share threshold refl ected the idea that only vertical 
restraints engaged in by fi rms with some degree of market power may pose 
a signifi cant threat to competition. Th e reason for considering the market 
share of the buyer in the case of exclusive supply obligations was that such 
obligations mainly aff ect competitors of the buyer, whose access to the goods 
or services of the supplier may be foreclosed, thus restricting their ability to 
compete downstream with the buyer. Competitors of the supplier, in contrast, 
were seen as not being generally aff ected.

However, the defi nition of exclusive supply obligations was narrowly 
drafted.10 It was only met if the supplier granted exclusivity for the whole 
EU to the same buyer, either for resale in general or for the purposes of a 
specifi c use. Th us, the applicability of the exemption to an exclusive supply 
obligation which was limited to an individual Member State would depend 
on the market share of the supplier and not that of the buyer. Moreover, 
the defi nition would not be met if the supplier granted exclusivity for the 
whole EU except for one Member State (the so-called “Maltese exception”). 
In such situation, the applicability of the exemption would also depend on 
the market share of the supplier and not that of the buyer.

Under the new VABER, for the exemption to apply, both the market share 
of the supplier and that of the buyer are now relevant. Th e market share of 
the supplier should not exceed 30% of the relevant market on which it sells 
the contract goods or services, and the market share of the buyer should not 
exceed 30% of the relevant market on which it purchases the contract goods 
or services.11

Apparently, one of the main reasons for the introduction of the double 
market share threshold was that the Commission wanted to avoid situations 
such as the so-called “Maltese exception”. It is unclear, however, how often 
this type of situation arose in practice under the old VABER. 

Interestingly, the fi nal version of the new VABER diff ers from previous 
drafts circulated for consultation, which required that the market share held 
by each of the undertakings must not exceed 30% on “any of the relevant 

10 Article 1(c) of Regulation No 2790/1999.

11 Article 3(1) of Regulation No 330/2010.
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markets aff ected by the agreement”. Th us, the previous draft could have 
been interpreted as requiring the market share of buyers on downstream 
selling markets not to exceed 30%. Th is reading may have refl ected the view 
expressed sometimes by Commission offi  cials that market power may exist 
at all levels in the production and distribution chain. However, if maintained, 
this provision would have led to considerable legal uncertainty due to the 
diffi  culty for suppliers to have data concerning the market share of its buyers 
in the downstream markets, which may often be much narrower in geographic 
scope than the market in which the supplier sells its products and the market 
in which the buyer purchases the products. For instance, to take a simplistic 
example, in the case of the sale of carbonated drinks to supermarkets, the 
supplier of carbonated drinks will very likely have data concerning its market 
share in the market for the supply of carbonated drinks to supermarkets, 
which will likely be national in scope. However, although the market for 
the purchase of carbonated drinks by supermarkets will likely be national in 
scope, the market for the sale of carbonated drinks by supermarkets to end 
customers may well be local. In this context, it may be very diffi  cult for the 
supplier to obtain data concerning the market shares of supermarkets in the 
various local markets for the sale of carbonated drinks to end customers.

It appears that, following the comments received from interested parties 
during the consultation process, the Commission decided that, as far as the 
buyer was concerned, the market share threshold should focus only on the 
market in which it purchases the contract goods or services.

Nevertheless, the fi nal version of the new VABER does not eliminate all 
problems for the supplier. It may indeed be diffi  cult in many instances for a 
supplier to assess whether the exemption applies as information concerning 
the purchase market(s) on which its buyers operate may not be readily 
available. In order to determine the market share of the buyer on a purchasing 
market, one must know how much the buyer purchases from competitors. 
Taking the above example, in order for the supplier of carbonated drinks 
to know whether the new VABER would apply to an agreement with a 
supermarket, it should know how much that supermarket purchases from 
competing suppliers of carbonated drinks.

In addition, this provision could even discourage the use of multi-brand 
distributors/dealers, given that such distributors will generally have higher 
shares on the purchasing markets than single-brand distributors. For instance, 
if supplier X has a market share of 25% in the relevant market for the supply 
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of machine A and deals with an exclusive distributor (distributor Y), supplier 
X may have an incentive not to deal with a multi-brand distributor as it is 
likely that a multi-brand distributor may have a market share exceeding 30% 
on the purchase market. In fact, supplier X may have an incentive to impose a 
non-compete obligation on its distributor Y just to ensure that the agreement 
benefi ts from the new VABER (in that case, supplier X will be sure that 
distributor Y will not have a market share exceeding 30% on the purchase 
market since distributor Y is not allowed to buy competing machines from 
other suppliers).

2. INTERNET SALES

Th e increasingly common use of Internet to advertise and sell products in 
recent years has given rise to one of the most contentious debates in the review. 
E-retailers and Internet sales platforms, on the one hand, and luxury brands, 
on the other hand, lobbied intensely the Commission over the question of 
whether and to what extent suppliers were entitled to restrict Internet sales. 
Overall, the new rules largely confi rm the Commission’s traditional approach 
to Internet sales, with some relatively minor changes. 

Th us, as a matter of principle, a supplier cannot prohibit Internet sales by 
its distributors in general and cannot exclusively reserve to itself this form 
of sales and promotion. According to the Commission, every distributor 
must be allowed to use Internet to sell products.12 Although, in principle, 
it may be possible to put forward arguments relating to product safety and 
the protection of consumer health in order to justify a restriction of Internet 
sales, it will be very diffi  cult to substantiate these arguments in practice (in 
all likelihood, there may be less restrictive means to ensure product safety 
and consumer health than prohibiting Internet sales). In addition, to the 
extent that an argument relating to product safety or consumer health is put 
forward to justify an Internet restriction, the restriction should apply equally 
to all distributors, including the supplier (unless the supplier can justify that 
it is in a position to ensure product safety and consumer health through 
Internet sales and that its distributors are not).

In relation to Internet sales, the general position adopted in the Vertical 
Guidelines is that a restriction of a buyer’s right to advertise and sell over the 
internet will be considered to be a hardcore passive sales restriction, even in 

12 Vertical Guidelines, recital 52.



THE NEW EU RULES ON VERTICAL RESTRAINTS | 31

a selective distribution system. Indeed, according to the Vertical Guidelines, 
“active sales” mean actively approaching individual customers by, for instance, 
direct mail or visits, advertisement in the media which is specifi cally targeted 
at that customer group or customers in a specifi c territory.13 In contrast, 
“passive sales” means responding to unsolicited requests from individual 
customers, including general advertising or promotion that reaches customers 
in other distributors’ (exclusive) territories or customer groups but which is a 
reasonable way to reach customers in one’s own territory

Th e Commission’s view that Internet sales restrictions constitute in 
principle a hardcore restriction on passive sales is based on the notion that 
it is the customer that initiates the contact by visiting the website of the 
distributor. It is only in situations where the Internet is used specifi cally to 
target customers in another distributor’s territory that it will be considered 
to be a form of active selling there (which can under certain circumstances 
be restricted).

Although, as indicated above, it will not be possible in principle to ban 
Internet sales by distributors, it may be possible to exclude pure e-retailers 
and Internet sales platforms in some circumstances. Th us, a requirement on 
distributors to have bricks and mortar premises will be exempted by the new 
VABER provided they are also permitted to make Internet sales subject to 
criteria which are “equivalent” to those applied to bricks and mortar sales. 
According to the new Vertical Guidelines, both sets of criteria must pursue 
the same objectives and achieve comparable results, and the diff erence 
between the criteria must be justifi ed. Moreover, the Vertical Guidelines 
confi rm that, if the distributor uses a third party platform to host its website, 
the supplier may require that the logo or name of the third party be invisible 
to customers.14

In addition, the Commission clarifi ed in the new Vertical Guidelines a 
number of obligations that will be treated as hardcore passive sales restrictions. 
Th ese include an obligation on a distributor to limit, or reroute, access to 
its website by customers outside its territory, as well as an obligation on a 
distributor to terminate a transaction if credit card details reveal a customer’s 
address outside the distributor’s territory. Although requiring a distributor to 
limit the proportion of its overall sales over the internet will be regarded as 

13 Vertical Guidelines, recital 51.

14 Vertical Guidelines, recital 54.
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a hardcore restriction of passive sales, the supplier may oblige the distributor 
to sell at least a certain absolute amount of the products from its brick and 
mortar shops (in order to ensure that the shops are realistically viable). It will 
also be regarded as a hardcore restriction of passive sales where a supplier 
charges a higher price to a distributor for products intended for resale over 
the internet than for products intended for off -line sales, unless on-line sales 
entail higher costs for the supplier (e.g. where more complaints and warranty 
claims are made to a supplier concerning the contract products by end users 
because on-line resellers do not provide home installation services for the 
products). However, a supplier may pay a fi xed (but not a variable) fee to 
support off -line sales’ eff orts by its distributors.15 

In contrast, a supplier will not be considered to restrict passive sales where it 
prohibits the use by a distributor of the following types of on-line promotion: 
online advertisements specifi cally targeted at certain customers; territory-
based banners placed on third party websites; or advertisements displayed 
by search engine providers or online advertisement providers to users in a 
particular territory. Th erefore, these latter restrictions will be exempted by the 
new VABER in the context of exclusive distribution systems in which active 
sales restrictions are exempted.16

Finally, it should be noted that the European Court of Justice (“ECJ”) will 
have the opportunity to examine some of these questions in the context of 
a preliminary reference which is currently pending (Case C-439/09, Pierre 

Fabre Dermo-Cosmétique vs. Président de l ’Autorité de la Concurrence; this 
case concerns an appeal by a French cosmetics and perfume manufacturer, 
Pierre Fabre Dermo-Cosmétique, against an infringement decision of the 
French Competition Authority relating to Internet sales restrictions).17 Th is 

15 Vertical Guidelines, recital 52(d).

16 Vertical Guidelines, recital 53.

17 On 29 October 2009, the Paris Court of Appeal made a preliminary reference to the ECJ concerning 
restrictions on Internet sales in the context of the litigation in the Pierre Fabre Dermo-Cosmétique case. 
In this case, the French Competition Authority found that a manufacturer of cosmetics, Pierre Fabre 
Dermo-Cosmétique, breached Article 101 TFEU and the equivalent provision of French law by prohibiting 
its distributors in a selective distribution system from selling cosmetic products over the Internet. The 
French Competition Authority found that the total ban on Internet sales imposed by Pierre Fabre Dermo-
Cosmétique amounted to a restriction of active and passive sales which constituted a hard-core restriction 
within the meaning of the VABER and which could not be exempted through an individual assessment 
under Article 101(3) TFEU. Pierre Fabre Dermo-Cosmétique brought an action for annulment against this 
decision before the Paris Court of Appeal and obtained the suspension of the obligation imposed by the 
decision to amend its selective distribution contracts pending its appeal on the merits.
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preliminary reference gives the ECJ the opportunity to rule for the fi rst time 
on the controversial issue of Internet resale restrictions. It remains to be seen 
whether the ECJ will endorse the Commission’s approach in this respect.

3. EXCLUSIVE DISTRIBU TION

Traditionally, exclusive distribution is a form of distribution in which the 
supplier agrees to sell its products only to one distributor for resale in a 
particular territory or customer group.18 Moreover, in an exclusive distribution 
agreement, the distributor is normally restricted in its ability to actively 
sell into other territories or customer groups exclusively allocated to other 
distributors. As a result of the imposition of this same restriction on other 
distributors, each exclusive distributor will be protected from active sales by 
other distributors into its exclusively allocated territory or customer group. 
Th e new Vertical Guidelines do not signifi cantly change the Commission’s 
approach towards exclusive distribution.

However, the new Vertical Guidelines now make it clear that a supplier can 
itself actively sell into an “exclusive” territory or customer group without this 
territory ceasing to be considered to be exclusively allocated to a distributor.19 
In contrast, the old Vertical Guidelines explicitly indicated that a territory 
or customer group is exclusively allocated when the supplier agrees to sell 
his product only to one distributor for distribution in a particular territory 
or to a particular customer group and the exclusive distributor is protected 

The European Commission intervened as amicus curiae in the proceedings before the Paris Court of Appeal 
in support of the French Competition Authority’s decision. The European Commission argued that a total 
ban on Internet sales by selective distributors amounts to a hardcore restriction within the meaning of 
the VABER, unless it is objectively justifi ed in exceptional circumstances (for instance, on public security 
or public health grounds). The European Commission also argued that a hardcore restriction constitutes 
a restriction of competition by object, although this does not exclude the possibility for the restriction to 
qualify for an exemption under Article 101(3) TFEU following an individual analysis.
Both Pierre Fabre and the European Commission suggested that, should the Paris Court of Appeal have 
doubts as regards the interpretation of the EU competition rules, it should stay the proceedings and make a 
preliminary reference to the ECJ. Thus, in view of (i) the compelling arguments put forward by the parties, 
which interpreted very diff erently the relevant competition rules, (ii) the silence of the VABER as regards 
Internet restrictions and (iii) the non-binding character of the European Commission’s Vertical Guidelines 
(which indicate that a total ban on Internet sales amounts to a hard-core restriction), the Paris Court of 
Appeal has asked the ECJ to rule on whether a ban on Internet sales would be a hardcore restriction by 
object within the meaning of Article 101(1) TFEU and the VABER.
On 3 March 2011, Advocate General Mazak issued an Opinion in which he recommends to the Court to give 
replies to the questions put by the Paris Court of Appeal that largely endorse the Commission’s approach.

18 Vertical Guidelines, recital 151.

19 Vertical Guidelines, recital 51.
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against active selling into his territory or customer group by the supplier 
and all the other buyers of the supplier inside the EU. Th us, it seems that 
the Commission was persuaded that its previous position as refl ected in the 
Vertical Guidelines was unnecessarily restrictive insofar as it excluded the 
possibility to conduct “dual distribution”, which is quite common in practice, 
under the protection of the VABER (“dual distribution” means that the 
supplier sells to a distributor but at the same time sells to end customers 
directly through its own sales force).

However, the notion of exclusive distribution still requires that (i) 
the supplier does not appoint other distributors in the territory and (ii) 
distributors appointed elsewhere by the supplier cannot actively sell in the 
territory. In practice, this change will permit a supplier to actively sell to end 
customers in a territory in which it appoints one distributor without that 
distributor losing the protection from active sales there by other distributors.

4. LOCATION CLAUSES

A location clause is a restriction preventing a distributor from operating 
out of an unauthorized place of business. With respect to location clauses, 
the new VABER exempts a prohibition on a buyer from operating from an 
unauthorized place of business in the context of any type of distribution 
system, including non-exclusive distribution (under the old VABER it was 
already possible to impose location clauses in the context of both selective 
and exclusive distribution).20 Th us, although the new VABER retains the 
approach of the old VABER to active sales restrictions (which can only 
be imposed with respect to exclusively allocated, or reserved, territories or 
customer groups), the new more liberal approach to location clauses will 
allow suppliers to grant some territorial protection even in non-exclusive 
distribution systems. Th erefore, for instance, even if a supplier operates a 
system that is neither selective nor exclusive in a given territory, the supplier 
may nevertheless impose a location clause on each distributor (i.e. the 
supplier may prevent the distributors from opening a secondary outlet and 
from transferring their retail outlet to a diff erent location).

20 Article 4(b) of Regulation No 330/2010.
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5. MIXED DISTRIBU TION SYSTEMS

For the purposes of this paper, “mixed distribution systems” mean situations 
in which a supplier uses selective distribution in one territory and exclusive 
distribution in another territory.

As regards selective distribution, the new VABER expressly confi rms 
that a prohibition on sales by members of a selective distribution system 
to unauthorized resellers is not covered by the block exemption if those 
unauthorized resellers are located in areas of the EU where the supplier 
does not operate a selective distribution system (unless the areas are reserved 
for the creation of a selective distribution system in the future).21 Th erefore, 
selective distributors in one territory cannot be prevented from making sales 
to unauthorized distributors in another territory where the supplier uses 
exclusive distribution.

However, as under the old VABER, a supplier can prohibit members of 
a selective distribution system from making active sales into an exclusive 
territory or to an exclusive customer group reserved to the supplier or allocated 
by the supplier to another buyer (in areas where selective distribution is not 
used).22 However, there still is no provision that exempts obligations imposed 
on buyers located in areas of the EU where the supplier does not operate a 
selective distribution system from selling to unauthorized resellers in areas 
where a selective distribution system is in operation. Th us, although a selective 
distributor may be prevented from making active sales into the territories or 
customer groups exclusively allocated to other distributors (in areas where 
the supplier operates exclusive distribution), the latter may not be prevented 
from making sales to unauthorized distributors (in areas where the supplier 
operates selective distribution). Th is situation may therefore undermine the 
viability of mixed distribution systems.

6. POTENTIAL JUSTIFICATIONS FOR HARDCORE RESTRICTIONS

In the Commission’s view, hardcore restrictions are restrictions by object23 
(restrictions which are presumed to be anti-competitive and for which there is 
no need to demonstrate anti-competitive eff ects). As under the old VABER, 
the inclusion of a hardcore restriction in a vertical agreement or concerted 

21 Article 4(b) (iii) of Regulation No 330/2010.

22 Article 4(b) (i) of Regulation No 330/2010.

23 Vertical Guidelines, recital 23.
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practice will lead to the exclusion of the benefi t of the block exemption for 
the entire agreement.24 However, the Commission has now explicitly stated 
in the Vertical Guidelines that, even in the context of hardcore restrictions, 
undertakings may in principle demonstrate pro-competitive eff ects under 
Article 101(3) TFEU in an individual analysis.25 Th erefore, the Commission 
has clarifi ed that the inclusion of a hardcore restriction in a vertical agreement 
will not lead to a per se fi nding of infringement.26

Th us, the new Vertical Guidelines expressly recognize that hardcore 
restrictions may “exceptionally be objectively necessary for the existence of 
an agreement of a particular type or nature” and fall outside Article 101(1) 
TFEU or qualify for individual exemption under Article 101(3) TFEU.27 Th e 
new Vertical Guidelines cite a number of examples in which this outcome 
may be justifi ed, including the following two scenarios: 

(a)  Two year absolute territorial protection for fi rst distributors of a brand 

  In recognition of the need to give an incentive for the signifi cant 
investments likely to be required by a distributor to launch a new brand, 
or an existing brand in a new market, the new Vertical Guidelines clarify 
that preventing distributors located elsewhere from making both active 
and passive sales in such a distributor’s territory for a period of two years 
will normally not be regarded as falling within Article 101(1) TFEU.28 
Th is wording is slightly diff erent from that of the previous Vertical 
Guidelines, which referred to the introduction of “new products”, but 
perhaps no special signifi cance should be attached to this.

(b)  Test products or staggered introduction of new products

  According to the new Vertical Guidelines, in the case of testing of a 
new product in a territory or with a limited customer group and that of 
a staggered introduction of a new product, the distributors appointed 

24 Article 4 of Regulation No 330/2010.

25 Vertical Guidelines, recital 47.

26 This welcome clarifi cation appears to be a consequence of the controversial debate that arose in the 
context of the Leegin judgment by the US Supreme Court, in which the Supreme Court abandoned a 
per se prohibition of resale price maintenance and adopted a rule of reason. See Leegin Creative Leather 
Products, Inc. v. PSKS, Inc., 551 U.S. 877 (2007).

27 Vertical Guidelines, recital 60.

28 Vertical Guidelines, recital 61.



THE NEW EU RULES ON VERTICAL RESTRAINTS | 37

to sell the new product in the test market or to participate in the fi rst 
rounds of the staggered introduction can be restricted in their active 
selling outside the market in question for the period necessary for the 
testing or for the introduction of the product.29 Th e rationale behind 
this exception is that, in the absence of this restriction, the testing or 
the introduction of the product may be jeopardized if the distributor 
does not concentrate its sales eff orts in the territory or customer group 
in question.

(c)  Dual pricing for off -line and online sales

  As indicated above, the new Vertical Guidelines indicate that, in 
principle, charging a higher price to distributors for online sales than 
for off -line sales is a hardcore restriction.30 However, it may be possible 
for the supplier to charge higher prices for sales to be made online 
if these entail substantially higher costs for the supplier (e.g. more 
customer complaints or warranty claims due to incorrect installation).

(d)  Resale price maintenance (RPM) 

  Resale price maintenance remains a hardcore restriction that prevents 
the application of the block exemption. However, whilst listing 
various negative eff ects of RPM, the new Vertical Guidelines also for 
the fi rst time recognize the types of effi  ciencies that may in certain 
circumstances be generated by RPM and could, in principle, justify an 
exemption under Article 101(3) TFEU in an individual assessment.31. 
In particular, as regards the potential effi  ciencies arising from RPM, 
the new Vertical Guidelines mention the following:

 •  On the launch by a manufacturer of a new product, RPM may 
cause distributors in a competitive market to increase promotional 
eff orts and develop demand, i.e., by preventing free-riding among 
distributors (these are the factual circumstances which also normally 
justify a prohibition on both passive and active sales into the 
distributor’s territory for an initial period of two years following the 
launch of a new brand or entry into a new market; discussed above). 

29 Vertical Guidelines, recital 62.

30 Vertical Guidelines, recital 64.

31 Vertical Guidelines, recital 223.
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 •  RPM may be necessary in a franchise or similar distribution 
system applying a uniform distribution format for a coordinated 
short term low price campaign (i.e., of two to six weeks duration).

 •  Th e extra margin provided by RPM may sometimes allow retailers 
to provide additional pre-sale services (in particular in case of 
experience or complex products) and prevent free-riding by 
distributors not off ering these services and hence being able to sell 
at a lower price. On the other hand, elsewhere in the new Vertical 
Guidelines, the Commission reiterates the general observation that 
the avoidance of free riding among distributors is not a justifi cation 
for vertical restraints where it is practical for a manufacturer to 
impose by contract eff ective promotion and/or service obligations 
on all distributors; an approach which, until now, has made the 
use of selective distribution very much the preferred method of 
addressing free-riding. 

Th us, as far as RPM is concerned, although in principle the Commission 
has recognized the theoretical possibility to substantiate effi  ciencies, it is 
likely that in practice it will be very diffi  cult to provide the necessary evidence. 
Th erefore, it is questionable to what extent this new more liberal language in 
the new Vertical Guidelines will have a signifi cant impact in practice.

7. AGENCY

Agency agreements are agreements by which a legal or physical person (the 
agent) is empowered to negotiate and/or conclude contracts on behalf of 
another person (the principal). Agency agreements can involve either the 
purchase or the sale of goods or services on behalf of the principal. According 
to well-established case-law, Article 101 TFEU only applies to agreements 
between two economically independent operators. Th us, the restrictions 
imposed by a principal on an agent in relation to the sale (or purchase) of 
the principal’s goods fall outside Article 101(1) TFEU where the agent is 
considered to be so dependent on the principal that the two form part of 
the same economic unit. It is a precondition of a fi nding of economic unity 
that the agent should not bear fi nancial or commercial risks in relation to 
the activities for which it has been appointed by the principal. Th is will be 
determined on the basis of the economic reality of the relationship and not 
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on the basis of the legal form used by the parties. According to the case-
law and as the old Vertical Guidelines indicated, the determining factor in 
assessing whether Article 101(1) TFEU is applicable is whether the fi nancial 
and commercial risk borne by the agent in relation to the activities for which 
he has been appointed as an agent by the principal.32 In this respect, it is 
not material for the assessment whether the agent acts for one or several 
principals.

However, in relation to this issue, the new Vertical Guidelines recognize 
that the only commercial or fi nancial risks borne by an agent which are relevant 
in order to establish whether restrictions on the sale of the principal’s goods 
by the agent fall within the scope of Article 101 TFEU are risks incurred in 
the same product market as that to which the goods subject to the agency 
relationship belong.33 Th erefore, restrictions on the agent may escape Article 
101 TFEU in one market in which it does not bear signifi cant risks (e.g., 
the sale of new motor vehicles) whilst being subject to Article 101 TFEU 
in another related market in which it is required to bear risks by the same 
principal (e.g., the vehicle repair market). Th e latter risks do not make Article 
101 TFEU applicable to restrictions in the former market. Th is more liberal 
approach seems to have been introduced as a result of the DaimlerChrysler 
judgment of the General Court.34

8. UPFRONT ACCESS PAYMENTS

Th e new Vertical Guidelines analyze for the fi rst time upfront access 
payments, which is the increasingly common practice whereby suppliers pay 
distributors (e.g., supermarkets) in order to obtain access to their distribution 

32 Vertical Guidelines, recital 13.

33 Vertical Guidelines, recitals 14-15.

34 See DaimlerChrysler v. Commission, [2005] ECR II-3319. In this case, the General Court suggested that 
the categorization as an agent in respect of the sale of the principal’s goods or services in one market will 
not be compromised by an obligation placed on the agent by the same principal to bear risk in other (even 
closely related) markets. Agents appointed by DaimlerChrysler to sell motor vehicles were also required 
to carry out after-sales services and stock spare parts. The fact that the agents were required to bear risks 
associated with after-sales services and spare parts (including the cost of a workshop) did not aff ect the 
analysis of whether Article 101(1) TFEU applied to restrictions on the agents imposed in relation to the sale 
of vehicles. This appeared to directly contradict the contrary position of the Commission as set out in the 
old Vertical Guidelines. Furthermore, it is questionable whether this approach is consistent with the Court 
of Justice’s approach in VAG Leasing, [1995] ECR I-3477. In deciding that Article 101 TFEU applied to restric-
tions imposed on Volkswagen dealers when they acted as agents in respect of the leasing of Volkswagen 
vehicles, the Court of Justice considered it relevant that these same dealers were required by Volkswagen 
to act largely independently in their principal business of selling and servicing Volkswagen vehicles.
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networks.35 Th ese various arrangements are in principle block exempted. 
Outside the block exemption, the Guidelines indicate that they may possibly 
have negative eff ects similar to exclusive supply or non-compete obligations, 
or facilitate collusion among distributors. Th ey may, however, also have 
compensating effi  ciencies such as, for instance, effi  cient allocation of shelf 
space for new products. One the one hand, distributors may often have less 
information than suppliers on the potential success of new products and 
that a supplier would normally agree to pay an upfront access fee if it has 
indications that the probability of failure is low. On the other hand, suppliers 
may have incentives to free-ride on distributors’ promotional eff orts in 
order to introduce sub-optimal products since if a product is not successful 
the distributors will pay part of the costs of the failure. However, upfront 
access fees may prevent such free-riding by making suppliers bear the full 
risk of product failure and contributing to an optimal product introduction. 
However, as it seems apparent from the foregoing discussion, upfront access 
payments are likely to be less relevant in many economic sectors.

9. CATEGORY MANAGEMENT

Finally, the new Vertical Guidelines also analyze for the fi rst time the practice 
whereby one supplier is appointed by a distributor to be responsible for the 
marketing of all products of a certain type sold by the distributor, including 
products of competing suppliers (category management agreements). Th ese 
arrangements are in principle block exempted. Outside the block exemption, 
according to the Guidelines they may possibly have negative eff ects including, 
among others, foreclosure of competing suppliers or collusion between 
distributors, although there may be compensating effi  ciencies.36 Similarly, 
category management agreements are also likely to be less relevant in many 
sectors.

10. CONCLUSION

In view of the foregoing, it is possible to conclude that the new VABER 
and the new Vertical Guidelines have largely preserved the essence of the 
previously applicable rules. In general, the amendments introduced have been 
relatively modest. Moreover, most of these amendments should probably 

35 Vertical Guidelines, recitals 203-208.

36 Vertical Guidelines, recitals 209-213.
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be welcome, except perhaps the amendments concerning the market share 
threshold which may lead to legal uncertainty and added complexity in many 
cases. Th e stability of this corpus of rules should ultimately be benefi cial 
to undertakings, national competition authorities and national courts, 
which have become the main actors responsible for the interpretation and 
implementation of these rules in the “post-modernisation” era.

Looking further into the future, one may wonder whether the new 
VABER may not be the last one. Under the enforcement regime introduced 
by Regulation No 1/2003, block exemptions no longer fulfi ll the essential 
role that they played under the old regime where, as a result of the strict 
and formalistic interpretation of the concept of “restriction of competition” 
embraced by the Commission, almost every agreement involving restrictions 
on the freedom of action of a party fell under the prohibition of Article 
101(1) and was null and void unless it qualifi ed for an exemption pursuant 
to Article 101(3) which the Commission alone could deliver37. In view of 
the Commission’s inability to grant individual exemptions to the myriad of 
agreements needing them, block exemptions were developed as a practical 
solution to deal with the huge backlog of notifi ed agreements waiting for 
an exemption. Th is problem no longer exists. Any judicial or administrative 
authority is now able to apply Article 101(3) to any agreement without there 
being any need for an intervention by the Commission. It would therefore 
be possible for the Commission to limit itself to providing guidance by 
issuing guidelines without actually resorting to the adoption of a formal 
block exemption on vertical restraints. After all, this is the solution applied 
to horizontal restrictions which are essentially covered by guidelines with 
the sole exception of R&D38 and specialisation39 agreements which continue 
to be subjected to two block exemptions: unlike what the Commission with 
respect to vertical restraints, the Commission never tried to replace these 
two specifi c and rather anachronistic block exemptions with a general 
block exemption covering all horizontal restrictions. Th e next and fi nal step 

37 See BELLIS, Jean-François, 2000, « Le Livre Blanc sur la modernisation des règles d’applications des 
articles 81 et 82 du traité CE – Un pas décisif vers le démantèlement d’un particularisme européen », 
JTDE, juin 2000, p. 129-133.

38 Commission Regulation (EU) No 1217/2010 of 14 December 2010 on the application of Article 101(3) 
TFEU to certain categories of research and development agreements, OJ 2010 L 335/36.

39 Commission Regulation (EU) No 1218/2010 of 14 December 2010 on the application of Article 101(3) 
TFEU to certain categories of specialisation agreements, OJ 2010 L 335/43.
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in the modernisation of Article 101 would consist in discarding all block 
exemptions as they are nothing but a remnant of an enforcement model 
which has disappeared with the entry into force of Regulation No.1/2003. 
Let us hope that by 2022 national courts and enforcement authorities as well 
as business enterprises will have become suffi  ciently comfortable with the 
more economic and in practice largely more liberal application of the EU 
competition law on vertical restraints to accept that the new VABER should 
expire then without any successor. Time will tell.


