PORTUGAL PRECISA DE UMA POLITICA
DE CONCORRENCIA MAIS ATIVA / PORTUGAL NEEDS
70 BE MORE ACTIVE IN COMPETITION POLICY

Abel Mateus™

A Autoridade da Concorréncia
(AdC) iniciou a sua atividade a 3
de margo de 2003, sucedendo a uma
diredo-geral, como um regulador
independente, responsivel pela apli-
cagdo da Lei da Concorréncia e pela
promogio da politica da concorrén-
cia. Ao contririo de paises como os
Estados Unidos da América (EUA)
ou Reino Unido (RU), pode dizer-se
que em Portugal a politica da con-
corréncia nasceu por exigéncia da
nossa participagio nas Comunidades
Europeias. Poderiamos ir mais lon-
ge e afirmar que a politica da con-
corréncia nunca esteve no ADN da
governagio em Portugal.

In March 2003, the Portuguese Com-
petition  Authority (Autoridade da
Concorréncia —AdC) replaced its prede-
cessor, the General Directorate-General
for Competition, and took on its role as
an independent regulator responsible
Sfor applying competition law and pro-
moting a competition policy. Unlike the
USA or the UK, we can say that com-
petition policy exists in Portugal due to
our EU membership. One may even go
Sfurther and say that competition policy
has never been in our rulers’ DINA.

One of the best examples of the con-
Sflict between the different competition
policy perspectives in Portugal lies in the
energy sector. In 2003, the Portuguese
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Um dos casos que melhor ilustra
as tensdes entre as diferentes pers-
petivas da politica da concorréncia
¢ o do setor energético. Em 2003 o
Governo propos a formagio de uma
grande empresa de energia pela fusio
entre EDP e GDP, subsididria da
Galp para o géds natural. Esta ope-
ragio foi rejeitada pela Comissdo
Europeia, a 8/12/2004, apesar dos
remédios oferecidos, com base no
poder que daria & EDP de subir o
preco ou recusar fornecer gis as cen-
trais de cogeragio de concorrentes. A
visdo da AdC, apoiada em estudos da
Universidade de Cambridge, era a de
que fossem dadas algumas conces-
soes @ EDP no gis e a Galp na eletri-
cidade para se criarem duas empresas
concorrentes na energia e que a REN
adquirisse a rede de gis de elevada
pressio e do terminal de LNG (gis
natural liquefeito). Para reduzir a
posi¢do dominante da EDP na pro-
dugdo, os novos licenciamentos de
centrais elétricas deveriam ser atri-
buidos as concorrentes, o regulador
obrigaria a empresa a fazer leiloes de
capacidade, e uma ou duas das redes
de distribui¢do local seriam arrenda-
das a outras empresas para permitir
o benchmarking da sua eficiéncia.
Outra drea importante era aumentar
significativamente as interligacoes
entre Portugal, Espanha (Mibel) e
Franca, questdo que quase 15 anos
depois ainda continua na mesa das
negociagdes. O Governo nio seguiu

State proposed the merger between EDP
(electricity company) and GDP (gas
company subsidiary of Galp). The Eu-
ropean Commission decided to prohibit
the proposed merger as EDP would
have the power to apply higher prices
and the foreclosure the supply of natural
gas to competing cogeneration plants.
Based on studies made by the University
of Cambridge, the AdC recommended
that concessions were granted to EDP
for gas and to Galp for electricity so that
the two could compete for energy, and
that REN (national electricity net-
work) would buy the high-pressure gas
network of the LNG terminal. In order
for EDP not to strengthen its dominant
position in the production of electricity,
new power plant licenses would have to
be attributed to its competitors, the reg-
ulator would have to require EDP to
carry out capacity auctions, and one or
two of the local distribution networks
would hawve to be leased to other com-
petitors to benchmark their efficiency. It
would also be important to increase the
number of interconnections with Spain
(through the Iberian Electricity Mar-
ket — MIBEL) and France, but this
matter is still on the negotiating fable
after 15 years. The State also failed to
adopt the recommendations of the AdC
urging the review of the stranded cost
compensation mechanism, the so called
Costs of Maintenance of Contractual
Equilibrium “CMEC” mechanism, and
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as recomendagbes da AdC no que
respeita 4 substituicdo dos contra-
tos de aquisicio de energia (pelos
CMEC) e introdugido de maior con-
corréncia pelo menos na produgio.
Como sabemos, deu prioridade as
eélicas, garantindo aos produtores
precos de pelo menos o dobro do
custo marginal de produgio de ele-
tricidade, mantendo os pregos da
energia a nivel elevado.

Esta operagio, embora apresenta-
da em 2003, surgia na continuagio
das politicas de vérios governos de
privilegiar a formagdo de campedes
nacionais. Porém, esta ideia enferma-
va de quatro erros de base. Primeiro,
assentar a estratégia industrial em
campedes nacionais devido a dificul-
dade de prever o seu éxito e distor-
¢oes que gera na economia. Segundo,
nio fazer sentido singularizar um
campedo nacional num setor de bens
nio transaciondveis, porque o seu
mercado natural é apenas o domés-
tico. Terceiro, a energia ndo ser um
setor de vantagem geoestratégica
por ndo existir um fator especifico
que o distinga na economia portu-
guesa, como, por exemplo, ter pogos
de petréleo. E quarto, e mais grave,
a expansdo internacional requer que
a empresa gere um elevado exceden-
te no mercado nacional, e isso s6 é
possivel a custa de precos acima do
custo marginal, prejudicando os
consumidores e comprometendo a
competitividade das empresas que

instilling competition in production at
least. As we know, the State gave prior-
ity to wind energy and ensured produc-
ers they would be able to charge prices at
least twice as high as the marginal cost
of producing electricity, which kept the
prices at a high level.

Although this merger was only pro-
posed in 2003, it derived from the pol-
icies of previous governments to favour
national champions. However, there
are four flaws in this policy orienta-
tion. The first is to build an industrial
strategy based on national champions
due to difficulty in predicting their suc-
cess and the resulting distortions within
the economyy. Secondly, it makes no sense
to single out a national champion in a
non-tradable goods sector as its natural
market lies only in the national market.
The third aspect concerns the fact that
there is no geostrategic advantage in the
energy sector because there is no Portu-
guese-specific factor, such as the existence
of oil wells. The last and most serious
aspect is that the expansion to interna-
tional markets requires the supplier to
produce a large surplus in the national
market which may only be achieved
through prices above the marginal cost.
This harms consumers and undermines
the competitiveness of the companies
that depend on the supplier. And these
mistakes would come at a high price. In
a decade where globalisation took the
industry fo the Chinese and Eastern
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usam os seus servi¢os. E os erros des-
ta politica iriam pagar-se bem caros.
Numa década em que se intensificava
a globalizagio, com a deslocagio da
industria, em geral, para a China e da
industria automével para a Europa do
Leste, era necessdrio adotar politicas
que travassem este processo. Porém,
as grandes preocupagdes dos nossos
governos foram a Expo, os estddios e
os negdbcios dos ndo transaciondveis.
A evidéncia estatistica é contunden-
te. O défice da balanga corrente pas-
sou de 3% do PIB em 1995 para 10%
em 2001 e ndo mais se recomporia
até ao programa de ajustamento de
2011. Se contabilizdssemos as par-
cerias publico — -privadas (PPP), os
défices das empresas publicas e ndo
tivesse havido privatizagdes e nacio-
naliza¢io dos fundos de pensdes, a
divida ji rondaria os 90% do PIB
em 2005 contra os 60% de 1995! A
subalterniza¢do da politica da con-
corréncia e a perda de competitivi-
dade da economia desde 1995 teriam
fortes impactos na crise de 2011.
Melhor acolhimento teve a reco-
mendagio das farmdcias e de refor-
mas nos mercados publicos de
medicamentos que gerou uma redu-
¢do dos custos de 20%: drea em que
houve maior aumento de eficiéncia
dos servigos de Saude. A outra inter-
vengdo da AdC diz respeito ao mer-
cado das telecomunicagdes. Virios
estudos internos e da Universida-
de de Nova lorque recomendavam

European markets, it was necessary to
stop this process with new policies. But
our governments were more concerned
with the 1998 Lisbon World Exposi-
tion, football stadiums and deals with
non-tradable goods. The statistical evi-
dence is overwhelming. The current ac-
count deficit increased from 3% of GDP
in 1995 to 10% of GDP in 2001, and
it was not until the 2011 reform that
We Saw some iMProvements in revers-
ing the situation. If we put together
public-private partnerships, the losses
of state-owned companies and if there
were no private or governmental own-
ership over pension funds, the country’s
debt would have been 90% of GDP in
2005 compared to 60% in 1995! The
subordination of Competition Policy
and the economy’s loss of competitiveness
since 1995 would have a serious impact
on the 2011 economic crisis.

The AdC’s recommendation related
to pharmacies and the reforms of pub-
lic tenders for medicines was more well
received, and generated a 20% cost re-
duction, which accounts for the largest
efficiency increase in health services. The
AdC also issued a recommendation con-
cerning the telecommunications sector.
Several studies conducted by both the
AdC and by the New York University
found that separating the copper and
cable networks was a key precondition
for increasing competitiveness within
the sector. The AdC thus recommended
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a separagdo das redes de cobre e de
cabo, pré-condigio fundamental para
aumentar a concorréncia no setor.
Esta recomendagio viria a ser imple-
mentada pela Portugal Telecom
(PT) que realizou o spin-oft da rede
de cabo para a Zon (depois reforca-
da com a fusdo da Sonaecom). Hoje
temos trés grandes empresas a con-
correr no triple e quadri-play das tele-
comunicagdes, com claros beneficios
para os consumidores, 0 que nio teria
sido possivel, se ndo se separassem as
duas redes. Uma questio interessan-
te para a investigagdo académica é o
que teria acontecido em Portugal se a
oferta publica de aquisi¢io (OPA) da
Sonae sobre a PT em 2006, aprovada
pela AdC, tivesse tido éxito.
Voltemo-nos para a aplicagio da
Lei da Concorréncia, em que um dos
principais objetivos é combater os
cartéis e acordos entre empresas que
possam prejudicar os consumidores.
O caso mais medidtico da AdC foi
o cartel de multinacionais farma-
céuticas que durante virios anos se
conluiaram para fazer subir os pregos
de produtos para diabéticos. Este ¢é
um dos intimeros casos de cartéis no
fornecimento de servigos e produtos,
que em virios paises da Unido Euro-
peia (UE) e em Portugal tém preju-
dicado os contribuintes que também
sdo consumidores. O problema na
detecdo de cartéis é que sdo secre-
tos, pelo que sdo necessdrios meios
de investigacdo e prova que exigem

such action. PT (Portuguese telecom
operator) adopted the recommendation
and spun-off the cable business into Zon
(which grew stronger with the merger
with Sonaecom). Today we have three
large competitors offering triple and
quad-play telecom services, which is
clearly beneficial for consumers, and
would not have been possible without
the spin-off. It would be interesting for
academic purposes to study what would
be the outcome of Sonae’s takeover bid
on PT in 2006, which was cleared by
the AdC, if it had been successful.

Let us now focus on the enforce-
ment of Competition Law, which was
mainly designed to sanction cartels
and probibited agreements that may
harm consumers. The most high-profile
cartel case the AdC decided relates to
long-lasting agreement between phar-
maceutical multinationals to increase
the price of diabetic products. This is
only one among many cases of cartels re-
lated to product and services supply that
have been most harmful for taxpayers,
which are consumers per se, through-
out Europe and Portugal. The problem
with cartels is their secret nature, which
makes it harder to detect them and thus
necessary to investigate them in close co-
operation with enforcement authorities
and courts.

Howewver, if we prohibit a cartel, the
companies may still merge or acquire
assets to take over the market, and that
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cooperagio estreita com as autorida-
des judiciais e tribunais.

Mas se proibirmos um cartel as
empresas podem fundir-se ou fazer
aquisi¢des para monopolizar os mer-
cado; por isso é necessirio contro-
lar as fusbes e aquisi¢des. Apesar da
aprovagdo de cerca de trés centenas
de fusdes e aquisi¢oes, a AdC opos-se
(a primeira vez que acontecia entre
nos) a trés operagdes, entre as quais
a formagido de um quase monopdlio
na travessia da Ponte 25 de Abril por
transportes publicos. Outra operagio
foi a da fusdo de concessiondrias das
autoestradas que ligavam Lisboa e
Porto. O Governo reverteu esta deci-
sdo, poder que ainda tem e que seria
importante revisitar.

O segundo objetivo é o combate
aos abusos de posi¢io dominante que
fecham o mercado 4 concorréncia ou
sobem artificialmente os custos para
as concorrentes. Houve mais de duas
dezenas de queixas contra a PT por
recusa ou dificuldade de acesso a rede
de telecomunicagdes, que deram ori-
gem a varios processos. Estes casos
sdo mais complexos e acabariam por
nio ser reconhecidos pelo Tribunal do
Comércio. As decisbes judiciais em
matéria de concorréncia melhorariam
muito, se tomassem em maior consi-
deragdo a jurisprudéncia comunitdria
e o possivel recurso prévio para o Tri-
bunal Europeu em caso de duvidas.

A principal ligio que retiramos
desta breve andlise é a importincia

is why we have to analyse mergers and
acquisitions. Although the AdC cleared
approximately 300 mergers and ac-
quisitions, iz opposed the implementa-
tion of three others (for the first time),
among them a quasi-monapoly over the
crossing of the 25% April Bridge by pub-
lic transport. Another important case
was the merger between motorway op-
erators which connect Lisbon and Porto.
The government reversed the decision
of the AdC, a power that is still, and
would be important, to be revisited.

The second purpose of Competition
Law is to punish those who abuse their
dominant position, foreclosing the
market and artificially increasing the
costs for competitors. The AdC received
more than 20 complaints against PT
for refusing or hindering access to the
telecommunications network, many of
which were subsequently investigated.
These proceedings were more complex
and the Lisbon Commercial Court
would end up not deciding in our fa-
vour. Judicial review in competition
matters would be much improved if
the courts took European case-law and
the possibility of lodging a preliminary
ruling request with Court of Justice of
the European Union into better ac-
count.

The main conclusion we can draw
from this analysis is how impor-
tant the regulator’s independence
is: how could the Government make
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da independéncia do regulador: como
¢ que o Governo poderia fazer reco-
mendagdes a si proprio? Como se
podem distinguir os interesses estru-
turais dos consumidores do interesse
eleitoral de curto prazo deum governo?

A promogio da concorréncia é
essencial para o funcionamento efi-
ciente da economia de mercado e
para a inovagdo e crescimento. Fez-se
um esforco hercileo para conseguir
construir um regulador que, logo no
terceiro ano, alcangou o rating seme-
lhante a autoridades que ja existiam
ha décadas (como o Japdo), inse-
rindo-se nas redes internacionais
de cooperagio e assumindo a presi-
déncia dos reguladores da UE, que
incluia a prépria Comissdo. Os resul-
tados que a AdC conseguiu no pri-
meiro mandato devem-se sobretudo
ao corpo de economistas e juristas de
elevada competéncia que conseguiu
atrair e a dedicacdo total do seu con-
selho ao servigo publico e bem-estar
dos consumidores.

recommendations to itself? How can we
set structural consumer interests apart
from a governments short-term elec-
toral interests?

Promoting competition is essential
for the efficient functioning of the mar-
ket economy, innovation and growth.
1t has been a great endeavour for Por-
tugal to succeed in establishing a reg-
ulator that achieved in its third year
of existence a rating similar to that of
other authorities which had already ex-
isted for decades (such as the Japan Fair
Trade Commission). We further take
part on international cooperation net-
works, and our nationals even took the
presidency of EU regulators, including
the European Commission. The results
achieved by the AdC on its first man-
date draw mainly from the efforts of
the high-skilled economists and lawyers
it managed fto bring into its ranks, and
from the full commitment of its Board
of Administration to defend public ser-
vice and consumer welfare.





